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The Sharing of Primary Plan Limits 
Most attorneys are generally aware that the 

Professional Liability Fund primary plan limits 
do not "stack." This "anti-stacking" rule can ap
ply within a firn1 or among firms . Because of the 
increasing number of cases we see in which sepa
rate firms are used by the same clients on related 
matters, and because of the increasing complexity 
in PLF claims, it is a prudent time to make cov
ered parties aware of the anti-stacking provisions 
and how they operate. The purpose of this article 
is to alert covered parties to the potential prob
lems in working on a related case. 

Coverage Plan Definitions 
Section VI.2 of the 2009 PLF Claims Made 

Plan (P lan) states the coverage limit rule as 
follows: 

"If this Plan and one or more other Plans 
issued by the PLF apply to the SAME OR RE
LATED CLAIMS, then regardless of the number 
of claimants, clients, COVERED PARTIES, or 
LAW ENTITIES involved, only one Limit of 
Coverage ... will apply." 

Section 1.14 of the Plan defines the term 
SAME OR RELATED CLAIMS as fo llows: 

"[T]wo or more CLAIMS that are based on 
or arise out of facts , practices, circumstances, 
situations, transactions, occurrences, COVERED 
ACTIVITIES, damages, liability, or the re lation
ships of the people or entities involved (including 
clients, claimants, attorneys, and/or other advi
sors) that are logically or causa lly connected or 
linked or share a common bond or nexus .. .. " 

Application Within a Firm 

These terms, generally known as "anti-stack
ing" provisions, mean that if a number of attor-

Recent Legislation 

Although bills passed by the Oregon 

State Legislature normally have an 

effect ive date of January 1 of the following 

calendar year, over 400 bills were passed 

this session with an earlier effective 

date. Most of these do not directly affect 

practit ioners. However, some b i lls alter 

substantive law and may be of interest 

to practitioners in those areas. Fo r a 

nonexclusive list of substantive bills with 

an effective date earlier than January 1, 

2010, please visit the f'LF Web site 

(www.osbplf.org), and go to the 

News page. A more comprehensive 

discuss ion of some of the bills passed in 

this legislative session will follow in the 

November issue of In Brief. 

neys in the same law firm work on the same or 
related matter and claims for damages are made 
against those attorneys, the attorneys all share 
one $300,000 limit of coverage and one $50,000 
claims expense allowance for those claims. 

Application of Anti-Stacking in 
Different Firms 

This coverage ru le applies even to attorneys 
from different law firms, as long as the claims 
made against them are "related." 

In a related claim with exposure above the 
primary limit of $300,000, the total limit avai l-

Continued on page 2 
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• Are You New to Private Practice? 

On November 4 - 6, 2009, the Professional Liability 
Fund is sponsoring a practical skills and ethics 
seminar in Portland for new admittees and lawyers 

entering private practice. The full seminar qualifies 
for 15.75 MCLE credits, which will satisfy the MCLE 
requirements for new admittees' first reporting 
period. 

The fee for the program is $65 and includes lunch 
on November 4 and 5. The registration form will be 
available on the PLF's Web site in early September. 
To print a registration form, go to www.osbplf.org 
and click on Upcoming Seminars. 

For more information, call DeAnna Shields at 503-639-
6911 or 1-800-452-1639. The registration deadline is 
October 28, 2009. Space is limited- register early! 

able for indemnity is $300,000. When the covered parties 
work in separate firms , each also generally has a separate 
$50,000 claims expense allowance. In this situation the ex
pense allowances do stack. However, once each expense al
lowance is expended, the coverage limits for both attorneys 
are cumulative, that is, any indemnity or additional expense 
payments (over the covered party's $50,000 allowance) for 
one attorney are subtracted from what is available for the oth
er. Although the PLF is very careful in these circumstances 
and does everything in its power to obtain a fair result for all 
covered parties, it is possible that a primary limit for a claim 
might be fully expended on one covered party 's claim prior 
to a claim being made against the second covered party. In 
that case, there would be no primary coverage for the second 
covered party. If excess coverage has been purchased, the 
problem is mitigated or alleviated entirely, depending on the 
size of the claim. 

Rationale for Anti-Stacking 

The PLF primary plan is priced to provide a basic "floor" 
level of coverage and is not designed to handle large losses 
for which excess coverage should be purchased. The prohibi
tion against the stacking of limits is part of this cost contain
ment. It protects the Fund from being exposed to an unknown 
number of limits based on a single event. Without the "same 
or related" provision, when a number of covered parties work 
on the same matter and a viable claim is made, the number of 
limits would equal the number of lawyers who would argu
ably be responsible for the error. For example, using the cov
erage limit of $300,000, if ten lawyers worked on a disputed 
matter, the limit would be $3,000,000 instead of $300,000. 

The $300,000 limit of coverage satisfies the vast major
ity of claims and also contains a significant "cushion." For 
example, the average cost for a PLF claim over the last ten 

years (including the amounts paid for defense counsel, court 
costs, and experts) is approximately $17,000. The vast ma
jority of claims are settled at far below the primary limit. Be
cause the overall balance of the "same or related" provision 
and the cost of operating without that limit might increase the 
assessment substantially, the equities significantly favored 
inclusion of the provision. 

Protecting Yourself From the Risk 

In view of the risk, albeit quite small, for any particular 
covered party being subject to a claim in which the "same or 
related" provision is implicated, covered parties can do sev
eral things to insulate themselves from the potential negative 
effects of the provision. 

1. Purchase excess insurance. Excess insurance is very 
reasonably priced and provides certain protection. 

2. Ask prospective clients whether they have worked 
with other lawyers on the matter. If they have, make certain 
you are satisfied that the previous work met the usual stan
dard of care. 

Staying within your practice area and documenting your 
actions are always good defenses against potential malprac
tice claims. Attorneys should review and familiarize them
selves with the Plan. Go to www.osbplf.org, and click on 
Coverage Plan under Primary Coverage. 

Recent Coverage Plan Changes 
Mitigate Impact 

Over the last several years, the PLF has worked to miti
gate some of the harsher aspects of the "same or related" pro
vision. One of the recent changes in the Plan is the extension 
of additional expense allowances to attorneys from separate 
firms who work with separate clients on "same or related" 
matters. Another recent change in the Plan provides that even 
if the claims arise from a "same or related" matter, attorneys 
will have their own sets of coverage limits if they represented 
different clients or groups of clients whose interests were ad
verse. For example, if both parties to a real estate transaction 

sue their respective lawyers, the recent change could extend 
a set of coverage limits to each lawyer. 

We will continue to look for ways to make the Plan re
sponsive to the needs of Oregon lawyers while remaining 
affordable. 

IRA ZAROV 

CHIEF EXECUTIVE O FFICER 

P ROFESSIONAL LIABILITY FUND 
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Proposed Changes to Federal Time Computation Rules 
On March 26, 2009, the Supreme Court of the United 

States approved proposed amendments on the computation of 
time under the Federal Rules of Appellate, Bankruptcy, Civil, 
and Criminal Procedure. The principal simplifying change to 
the time computation rules in the proposed amendments is a 
"days are days" approach to computing all time periods in 
each set of rules, counting intermediate weekend days and 
holidays. Under the present rules, intermediate weekend days 
and holidays are sometimes counted and sometimes not. To 
further simplify time computation, most periods shorter than 
30 days are changed to multiples of 7 days (7 , 14, 21 , or 28 
days) so that deadlines will usually fall on weekdays. The 
proposed amendments add clarity by addressing forward and 
backward counting periods and addressing concepts raised by 
electronic filing, such as the "inaccessibility" of the clerk's 
office and when does a day "end." These amendments replace 
the inconsistent and often unclear approach of the existing 
rules . The specific rules for which time computation changes 
are proposed include: 

• Appellate Rules 4, 5, 6, 10, 12, 15, 19, 25, 26, 27, 28 .1, 30, 
31 , 39, and 41 ; 

• Bankruptcy Rules 1007, 1011 , 1019, 1020, 2002, 2003, 
2006, 2007, 2007.2, 2008, 2015 , 2015) , 2015 .2, 2015 .3, 
2016, 3001 , 3015,3017,3019,3020, 4001 , 4002, 4004,6003, 
6004, 6006,6007,7004,7012,8001 , 8002,8003 , 8006, 8009, 
8015 , 8017, 9006,9027, and 9033 ; 

• Civil Rules 6, 12, 14, 15, 23 , 27, 32, 38, 50, 52, 53 , 54, 55 , 
56, 59, 62, 65, 68, 71.1 , 72, and 81 ; 

• Supplemental Rules B, C, and G; and Illustrative Civil 
Forms 3, 4, and 60; and 

• Criminal Rules 5.1, 7, 12.1 , 12.3, 29, 33, 34~ 35, 41 , 45, 
47, 58, 59, and Rule 8 of the Rules Governing §§ 2254 and 
2255 Cases. 

The amendments to the time computation rules will be 
transmitted to Congress in accordance with the Rules En
abling Act and will take effect on December 1, 2009, unless 
Congress enacts legislation to reject, modify, or defer the 
amendments. Congress has not taken such action very fre
quently in the past, so the rules are expected to go into effect 
as written on December 1, 2009. The amendments may be 
accessed at www.uscourts.gov/rules/supct0309.html. 

The Local Rules for the United States District Court for 
the District of Oregon are expected to change to conform to 
these new changes, as well as to conform to earlier changes 
made to the Federal Rules of Civil Procedure. The changes 
to the Local Rules are currently expected to go into effect 
on or around December 1, 2009. More detail on the time 
computation rule changes in the Federal Rules of Civil Pro
cedure and the Local Rules for the District of Oregon will be 
given in the November issue of In Brief 

KATHRYN M. PRATT 

PRATT LAW OFFICES LLC 

Thanks to James L. Hiller, of Hitt Hiller Monfils Williams 
LLP, for his assistance with this article. 

Tax Trap: Priority Treatment of Tax Claims in Bankruptcy Court 
Under 11 U.S.C. §507(a)(8) of the Bankruptcy Code, a tax 

claim is entitled to priority treatment if it is owed to a govern
mental unit for a tax on income for a pre-petition tax year for 
which a return was due within three years of the filing of the 
bankruptcy petition. The three-year period is referred to as 
the "lookback" period. 

In 2005, 11 U.S .C. §507(a)(8) was amended, as part of the 
Bankruptcy Abuse Prevention and Consumer Protection Act 
(BAPCPA), by the addition of an "Unnumbered Paragraph," 
which provides: 

" An otherwise applicable time period specified in this 
paragraph shall be suspended for ... any time during which 
the stay of proceedings was in effect in a prior case under this 
title . . . plus 90 days." 

The author of this article was recently involved in a case 
with the following chronology: 

• August 15, 2005 - Filing deadline on debtor's tax year 
ending December 31 , 2004 (Note: extension deadlines may 
vary) 

• July 20, 2007 - First Chapter 13 petition filed 

• August 20, 2007 - First Chapter 13 dismissed, 31 days 
after filing 

• August 15, 2008 - Three years from filing deadline for 
2004 taxes 

• September 26, 2008 - Second Chapter 13 petition 
filed 

In the second Chapter 13, the IRS filed an unse
cured priority claim for the tax period ending Decem
ber 31, 2004. Our position was that this claim should be 

Continued on page 4 
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classified as an unsecured general claim. The resolution 
of the dispute depended on the court's interpretation of 
the Unnumbered Paragraph of §507(a)(8). 

If the phrase "plus 90 days" in the Unnumbered Para
graph was interpreted to add 90 days to the "three-year rule" 
when a prior bankruptcy case is filed, in addition to the time 
period during which the automatic stay was in effect with 
respect to the prior case, then the IRS claim for 2004 taxes 
would be an unsecured priority claim. On the other hand, 
if the phrase "plus 90 days" was interpreted as suspending 
the expiration of the three-year period during a prior case, 
plus 90 days, then the IRS claim for 2004 taxes would be an 
unsecured general claim. 

We argued that the second interpretation reflects a better 
reading of the development of the law in this area. We point
ed out that before BAPCPA was enacted, courts were pre
sented with arguments that prior bankruptcy cases - during 
which the IRS could not file a lien or collect a tax - should 
not affect the running of the "three-year rule." Two lines of 
cases developed in response to these arguments. 

In the Ninth Circuit, 11 U .S.C. § 1 08( c) of the Bank
ruptcy Code regarding Extensions of Time was used to 
incorporate Internal Revenue Code §6503, resulting in the 
rule that in the circumstances described above, the three
year time frame would not expire during the prior case, nor 
would it expire for six months afterwards. See In re West, 
5 F.3d 423 (9th Cir. 1993) and the cases cited therein, in
cluding Brickley v. United States (In re Brickley), 70 B.R. 
113 (9th Cir. 1986), and see United States v. Deitz (In re 
Deitz), 116 B.R. 792, 794 (D.Col.l990). 

The other line of cases used the principle of equitable 
tolling, culminating in the United States Supreme Court deci
sion in Young v. U.S. , 535 U.S. 43 (2002), in which the Court 
held that, under equitable principles, a prior bankruptcy case 
will toll the "three-year rule." 

Files .1 d ~ 
Pre ------~ 
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Ca ll for free and confidential ~ 
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In 2005, after a five-year legislative history, BAPCPA 
was enacted, resulting in the Unnumbered Paragraph. We ar
gued that the Unnumbered Paragraph was intended to codify 
the equitable tolling rule of the Young case. Congressional 
Report on H.R. 2415, 146 Cong. Rec. at 5117l5; Report to 
Accompany S. 256: 

"Though the statute is silent, the Supreme Court in Young 
v. United States, 53 5 U.S. 93 [sic 43] (2002), held that the 
three-year period is tolled during the pendency of a previ
ous bankruptcy case. Section 705 amends Section 507(a)(8) 
of the Bankruptcy Code to codify the rule tolling priority 
periods during the pendency of a previous bankruptcy case, 
during the three year or 240 day period together with an ad
ditional 90 days." 

We argued that, under the doctrine of equitable tolling, 
the goal is to protect the rights of parties but not to expand 
them. 

Finally, we argued that by a proper reading of the Un
numbered Paragraph, if the three-year time period had not 
run when a prior bankruptcy case was filed , then such period 
would run the later of90 days after the end of the prior bank
ruptcy case or the full three-year period. This interpretation 
allows the three-year rule to remain intact. Further, this in
terpretation fulfills the purpose of the legislation - to allow 
the IRS time to secure its claim or otherwise collect the debt. 

The Oregon bankruptcy judge who presided over our case 
thought our arguments had appeal but concluded they ran 
afoul of the plain language of the statute. 

The judge stated that the Unnumbered Paragraph pro
vides that an otherwise applicable time period specified 
in this paragraph shall be suspended for any time during 
which the stay of proceedings was in effect in a prior case 
plus 90 days. The judge concluded that the lookback pe
riod ceases to run during the time that a debtor is in bank
ruptcy plus 90 days. 

Given this decision, it is important to keep in mind that 
the phrase "plus 90 days" in the Unnumbered Paragraph adds 
90 days to the three-year rule when a prior bankruptcy is 
filed, in addition to the time period during which the auto
matic stay was in effect during the prior case. 

(Note: The rule discussed in this article does ot change 
the rule in In re West, cited above, that the three-year time 
frame does not expire during the prior case, nor for six 
months afterward.) 

P. Scorr M c C LEERY 

G ARTLAND N ELSON M c C LEERY W ADE 

Thanks to David B. Mills for his assistance with this 
article. 
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Beware of These Traps in E-Filing and E-Notices 

Two different federal appellate courts recently dis
missed cases in which the attorneys did not comply with 
e-filing rules. Here are a couple of tips based on the rulings 
in those cases. 

Make Sure You Are Filing the Right Document. 
In the first case, the plaintiff filed what it thought was a 
notice of appeal on December 26, five days before the 
deadline on December 31. However, the document was in
stead a request for oral argument that had mistakenly been 
fi led. The electronic docket showed that the plaintiff had 
been notified of its mistake and that the plaintiff had refi led 
within five working days (in accordance with loca l ru les). 
The 5th Circuit ruled that the plaintiff's appeal had to be 
dismissed without any consideration on the merits because 
the request for ora l argument did not constitute a notice of 

appea l and because the local ru le did not operate to extend 
the appl icable deadline. (Kinsley v. Lakeview Reg 'I Med. 
Ctr., 5th Cir., June 3, 2009.) 

An Accidentally Deleted E-mail Is Not an 
Excuse for Missing a Deadline. In the second case, the 
losing party claimed to have not received the e-mail notify
ing it that the trial court had issued a final order. At an evi
dentiary hearing, the court determined that the losing party's 
e-mail system bad received the e-mai l, and that someone at 
the law firm must have accidentally deleted the e-mai l, leav
ing no record of it. The 8th Circuit determined that this was 
not a legitimate excuse for fai ling to fi le a notice of appeal 
in a timely fashion. (American Boat Co. v. Unknown Sunken 
Barge, 8th Cir., June 4, 2009.) 

Continued on page 6 

Resources for Solos 

From the Professional Liability Fund 
(www.osbplf.org) 

Publications: 

• A Guide to Setting Up and Running Your Law Office 

• A Guide to Setting Up and Using Your Lawyer Trust 

Account 

CLE Programs on Audio/Video: 

• "If I Only Knew - Practice Tips and Advice from Sole 

Practitioners" (part of Learning the Ropes 2008) 

• "Make Every Penny Count" 

• "Practical Law Offi ce Solutions for Sole and Small 

Firms" 

• "Setting Up and Running a Sole Law Office" (part of 

Learning the Ropes 2008) 

Practice Aids: Conflicts of Interest; Docketing & 

Calendaring; Fi le Management; Financial Management; 

Mail Handling; Office Sharing; Office Systems Audit; 

Opening a Law Office; Technology; Trust Accounting 

Practice Management Advisors: Dee Crocker, 

Beverly Michael is, and Sheila Blackford (503-639-6911 

or 1-800-452-1639) 

From the American Bar Association 
(www.abanet.org) 

Articles: 

• "Suddenly Solo;' Law Practice Today, July 2009 

• "Successfully Marketing a Solo Practice;' Law Practice 

Today, February 2007 

Books: 

• The 2009 Solo and Small Firm Legal Technology Guide: 

Critical Decisions Made Simple 

• Flying Solo: A Survival Guide for the Solo and Small 

Firm Lawyer, 41h edition 

• How to Start and Build a Law Practice, 51
h ed ition 

• Law Office Procedures Manual for Solos and Small 

Firms 

• Membership Guide for Solo Practitioners 

• Successful Marketing for the Sole Practitioner 

Audio Downloads: 

• "Solotions: Overcoming the Obstacles of Going and 

Being Solo in a Down Economy" 
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E-notices from courts are also fraught with pitfalls. Here 
are a couple of helpful tips. 

Spam and Junk E-Mail Filters Can Block Court 
Notices. An attorney who failed to appear in Colorado was 
required to pay the opposing party 's attorney fees when his 
firm's spam filter inadvertently blocked e-notice of a settle
ment conference. Pace v. United Serv. Auto. Ass 'n, 2007 
U.S. Dist. LEXIS 49425 (D. Colo. July 9, 2007). To avoid 
this trap, set spam or junk e-mail filters to allow receipt of 
e-notices from the courts in which you practice. Otherwise, 
you may miss an important deadline or notice. You may 
need to make this change at the Internet Service Provider 
(ISP) level and in the settings of your specific e-mail pro
gram. Example: Assume Verizon is your ISP and Microsoft 
Outlook® is your e-mail program. Log on to your e-mail 
account with Verizon at www.verizon.net, and change the 
spam settings using Verizon 's "Spam Detector." Do the 
same with Outlook by changing your junk e-mail options 
(specific steps vary depending on which version of Outlook 
you are using). These steps ensure that neither your ISP 
(Verizon) nor your e-mail program (Outlook) will block 
e-notices from the court. 

Keep Staff Informed by Automatically For
warding Court E-Notices. In the "good old days," staff 
docketed deadline dates from the U.S. postal mail. By 
opening, date-stamping, and processing court notices and 
other deadline-related documents, they automatically knew 
the status of the attorney's cases and were able to keep the 
docket up-to-date. In today 's law office, e-mail from oppos
ing counsel and courts, along with electronic case filing , has 
replaced much of the paper. While going paperless is ben
eficial in many ways, it does have an unintended side effect: 
cutting staff out of the loop. Consider creating agents or 
rules in your e-mail program to duplicate and forward copies 
of court notices to staff. You may want to do the same with 
e-mail from opposing counsel or clients. This will keep staff 
informed and allow them to immediately and automatically 
docket deadline dates. If you are ill , on vacation, or simply 
get buried with work and don't have time to go through your 
inbox, staff can continue to monitor incoming e-mail. 

B EVERLy M ICHAELIS 

PLF P RACTICE M ANAGEMENT A DVISOR 

Source of information about f ederal appellate cases: 
Fastcase blogspot, June 11 , 2009. 

Leave a Paper Trail for Good 
Client Communications 

Consider this: Complaints to the OSB Client Assistance 
Office are most frequently from the lawyer's own clients, and 
the most frequent complaint is about their lawyer's lack of 
action and communication. Many malpractice claims also 
could have been avoided with better client communication. 
Avoid misunderstandings through the effective use ofnonen
gagement, engagement, and disengagement letters. 

Nonengagement letters 
Let's look at the least popular, but arguably most impor

tant one - the nonengagement letter. You might think, "Why 
waste time sending a letter to someone you don't intend to 
bill or represent?" First, a clear nonengagement letter helps 
protect you from acquiring "accidental" clients. You might 
be surprised to find that your chat with a prospective cli
ent about the "possibility" of your taking the case resulted 
in the prospective client assuming you are his or her law
yer. Remember, Oregon's standard for the formation of the 
attorney-client relationship is whether the client's subjective 
belief that the lawyer is representing the client is objectively 
reasonable under the circumstances. Craft that nonengage
ment letter so that you leave no doubt in the person's mind as 
to his or her status as a non-client. 

Second, even if you do not form an attorney-client re
lationship, prospective clients are subject to the conflict-of
interest rules. Sending a nonengagement letter to a declined 
client should prompt you to enter the person in your conflicts 
system - making it easier to notice this person's name when 
you run a conflicts search. 

A nonengagement letter makes the relationship with pro
spective clients clear: either (a) you will not consider them 
a current client until you provide them with an engagement/ 
fee agreement letter that they must sign and return with the 
retainer; or (b) you will not be able to represent them because 
your research indicates that the facts do not warrant a claim; 
or (c) you are still waiting for further information needed to 
evaluate whether you can take the case. 

Example: A lawyer met with a prospective client and 
explained that he would need to review documents of the 
prospective client prior to accepting the case. The prospec
tive client didn't get back to the lawyer. The lawyer assumed 
that the prospective client didn't want to proceed. The law
yer was later notified that his "client" had filed a malpractice 
claim for missing a statute of limitations. There was no docu
mentation of the prospective client meeting and no letter of 
nonengagement to help defend the lawyer. 

August 2009 IN BRIEF - Page 6 www.osbplf.org 



A well-written nonengagement letter need not be time
consuming. A couple of points to include: 

I. Notification that the case may be subject to a time 
limit and it is important to retain another lawyer. If you don't 
know enough about the facts of the case to be specific about 
the time deadlines, be general. If you are sure of impending 
statutes of limitation or court dead! ines for procedural docket 
items like answers or responses, specify them but also indi
cate that these may not be the only deadlines that apply. 

2. Other resources such as the OSB Lawyer Referral 
Service or the name of other lawyers who may be able to 
help. Caveat: It is best to give two or three names of other 
practitioners so that you don't appear to be endorsing another 
attorney, thereby setting yourself up for a claim of negligent 
referral. 

Practice Tip: You will find sample nonengagement let
ters on the PLF's Web site under Loss Prevention - Practice 
Aids and Forms - Nonengagement Letters. 

Engagement Letters 
If there is to be an attorney-client relationship, be sure it 

gets off to a good start with a clearly written engagement let
ter. It formalizes the attorney-client relationship and tends to 
encourage other best practices, such as entering parties into 
your conflict-of-interest and calendaring systems. The en
gagement letter is often overlooked because the lawyer is in 
a hurry to commence representing the client. Not having an 
engagement letter in the file makes it very difficult to respond 
to an ethics complaint, defend a malpractice claim, or collect 
your fees . 

If the new engagement is with an existing client, it is easy 
and tempting to take a more casual approach. Unfortunately, 
it is also easy to overlook details. When you have an ad
ditional matter with the same client, open a new matter and 
confirm your understanding of the scope of representation 
and fees. Modify your engagement letter to become a con
firmation of understanding. It can be friendly, but put your 
understanding in writing. 

Example: An attorney took a client from the OSB Law
yer Referral Service but never sent an engagement letter. The 
client felt the lawyer was overcharging for work the client 
didn ' t authorize and refused to pay the invoice. Instead of 
working it out with the attorney, the client complained to the 
Department of Justice (DOJ) Consumer Fraud Division. The 
lawyer died before the complaint was processed. There was 
no engagement letter in the file, though the deceased law
yer's spouse knew the work had been done for the client. 
The DOJ dropped the investigation because the lawyer was 
deceased; however, the lawyer's spouse chose not to pursue 

the outstanding bill. The only money received from the cli
ent was the initial consultation fee under the terms of the 
Lawyer Referral program: $35 or less . 

Use an engagement letter to explain to your client what 
you will do on the client's behalf. This letter ge~erally sum
marizes the initial interview. Confirm your agreement to rep
resent the client and the financial terms for providing those 
services. Delineate the scope of representation, stating when 
it will begin and giving a clear explanation of what you will 
do and what the client is expected to do. Detail your cli
ent's obligations to keep you informed about current contact 
inforn1ation, changes in the facts of the case, or any new de
velopments. 

Your engagement letter can also explain your office pro
cedures and policies for billing, providing case updates, re
turning phone calls and e-mails, and file storage and eventual 
destruction, as well as provisions you have made for emer
gency practice closure should you become disabled or die 
before representation is concluded. (See the PLF handbook, 
A Guide to Protecting Your Clients ' Interests in the Event of 
Your Disability or Death on the PLF Web site under PLF 
Publications. These forms are also available under the Prac
tice Aids and Forms category: Closing Your Law Practice.) 

Is there a conflict-of-interest issue that needs to be dis
closed and do signed waivers need to be received? This issue 
must be addressed before accepting the new client. You may 
want to provide the prospective client with a conflict disclo
sure and waiver letter and an engagement letter at the same 
time. (See the PLF Practice Aids Conflict Letters under the 
Conflicts oflnterest category of Practice Aids and Forms.) 

Practice Tip: You will find sample engagement letters 
on the PLF 's Web site under Loss Prevention - Practice Aids 
and Forms - Engagement Letters. 

Disengagement Letters 
All clients should receive a disengagement letter when 

you end your representation - whether it is in the middle of 
the legal matter or at the conclusion. Not wanting to waste 
more time dealing with a client you no longer wish to repre
sent is understandable. However, the time and effort involved 
in sending a disengagement letter are far less than the time 
and anxiety involved in defending an ethics complaint or a 
malpractice claim. 

A disengagement letter allows you to communicate that 
the attorney-client relationship has ended and that the cli
ent is now a former client. This status is very important for 
conflict-of-interest purposes, since the duties owed to a for
mer client are less than those owed to a current client. A 

Continued on page 8 
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disengagement letter is especially critical if you decide not to 
continue in a case until completion. 

Example: The attorney grew increasingly frustrated 
that the client was not returning calls promptly and had not 
paid the last two monthly invoices for services, despite her 
earlier warning to the client that she would terminate the 
relationship if calls were not returned and invoices were 
not paid. The attorney realized that she had grounds to 
terminate representation under ORPC 1.15(a)(5) because 
the client was substantially failing to fulfill an obligation 
to the lawyer and had been given reasonable warning that 
the lawyer would withdraw unless the obligation was ful
filled. The attorney called and told the client she was not 
going to continue representing the client. She did not send 
a disengagement letter. The client paid the invoice and left 
a couple of voicemail messages asking the attorney to call 
him back. The attorney did not return the calls . The client 
later complained to the OSB Client Assistance Office that 
the lawyer was neglecting his case. 

In a disengagement letter, make clear that the attorney
client relationship is tenninated - either the matter is con
cluded or you are discontinuing your representation. Refer 
the client to other attorneys, if appropriate. The prudent 
lawyer will warn the client of applicable time limitations, 
deadlines, and any uncompleted case work and state whether 
the client owes fees and expenses under the fee agreement. 
If you are sending the disengagement letter at the successful 
conclusion of the legal work, take the opportunity to seek 
feedback about the client's experience of the representation 
and service provided. 

Practice Tip: You will find sample disengagement letters 
on the PLF Web site under Loss Prevention - Practice Aids 
and Forms - Disengagement Letters. 

Nonengagement, engagement, and disengagement let
ters exist for your protection. Instead of viewing them as 
bothersome paperwork, treat them as the crucial safeguards 
they are. The paper trail you create today becomes a record 
you may need tomorrow to defend yourself in an ethics 
complaint or a malpractice claim. 

Tips From the 2009 
ABA TECHSHOW® 

ABA TECHSHOW® is the world 's premier legal tech
nology CLE conference and expo. Dee Crocker and I were 
among the nearly 1,500 professionals who attended the 
three-day CLE conference of more than 50 legal technol

ogy CLE programs and training sessions in 15 topical tracks. 
Here are my favorite tips gleaned from TECHSHOW® pre
senters this year: 

• Complement your large workstation scanner with desk
top models to boost productivity. KeyScan KS810-P is a 
document scanner built into a PC keyboard. It's compact 
and fast and accepts documents as small as 2.3 inches up to 
8.5 x 30 inches. Starts at $119.99. http://keyscan.com/ 
en/products/ks81 O.html. 

• Label printers are a life saver for offices that maintain pa
per files. Avoid the hassle of feeding an entire sheet of labels 
into your laser printer when you need only one or two. Try 
Dymo, http:/ /global.dymo.com/enUS/Segments/Of
fice_Solutions.html; Seiko, www.siibusinessproducts. 
com/products/index.html; or Brother, www.brother
usa.com/LabeiPrinter/. 

• Use the camera in your cell phone, iPhone, or other hand
held device for just about anything: photos of an accident 
scene; an image of a document in a court file; quick pictures 
of price labels when comparison shopping; or the location of 
your parked car. 

• Turn any document into a computerized tillable form us
ing the Typewriter tool in Acrobat 7 or later version. Scan 
the document, save it to PDF, then choose Tools > Type
writer > Show Typewriter Toolbar, and click the Typewriter 
button. For help using the Typewriter tool, choose the Help 
menu in Acrobat, then locate "Typewriter tool" in the index. 

• Use your e-mail signature as a marketing tool by adding 
links to your latest articles, CLE presentations, or social or 
professional networking profiles (Linkedln, Twitter, Legal-
lyMinded, Martindale.com). Consider including directions 

SHEILA BLACKFORD to your office or a link to Google Maps. 

PLF P RACTICE M ANAGEMENT A DVISOR 

The path to fulfillment 
begins with a phone call. 
The Oregon Attorney Assistance Program 
is here to he lp you through any persona l or 
professiona l issue - confidentia ll y and free 
of charge. 

Call 503.226.1057 

1.800.321 .6227 

~ I OREGON ATTORNEY 
~ ASSISTANCE PROGRAM 
OAAP Lawyers helping lawyers 

• Using Outlook for e-mail? Try the add-on SimplyFile, 
www.techhit.com/SimplyFile. Set up Outlook folders for 
your clients, and SimplyFile "guesses" (with a high degree 
of accuracy) which folder e-mails should be filed in. $40 per 
user. 

• Do you want to accept credit cards but are put off by the 
bookkeeping hassles? Beacon Processing Solutions special
izes in credit-card processing for doctors and lawyers. Bea
con, a vendor at the ABA TECHSHOW® for several years 

August 2009 IN BRIEF - Page 8 www.osbplf.org 



now, offers discount rates, free monthly statements, and 
other lawyer-friendly services. All credit card fees are deb
ited from the operating account, not the trust account, which 
eliminates many of the bookkeeping nightmares associated 
with accepting credit cards. Visit www.beaconprocessing. 
com/attorneys for more information. 

• Instant messaging (IM) is becoming popular as a way to 
communicate when you ' re not able to speak up or pass a 
note. Keep in mind, however, that IM communications arc 
not secure unless you use encryption. Try Simp Lite (free) 
or Simp Pro ($25 for a single license) from www.secway.fr. 

• Microsoft Exchange Server allows Outlook users to 
share folders , view each other 's calendars, share contacts, 
and more, but it 's expensive and not for the faint of heart. 
If you want the capabilities of Exchange Server without the 
hassle, consider outsourcing. Exchange My Mail , www. 
exchangemymail.com, offers hosted Exchange Server 
services. There is no need to buy hardware, software, or 
Outlook - the subscription includes the latest version - and 
antispam/antivirus protection is built in. Web access from 
another computer or your handheld device is included. 

• Take it all with you on a USB drive. Keep the data on 
your USB drive synchronized with your PC by using "My 
Briefcase," a bui lt-in Windows utility. To create a Brief
case on your USB drive, open the USB drive in Windows 
Explorer, right-click, and choose New > Briefcase. A Brief
case icon wi ll appear called "New Briefcase." Double-click 
on the newly created Briefcase. You will be greeted by the 
"Welcome to the Windows Briefcase" dialog box - this is 
informational only - click "Finish." Drag and drop folders 
you want to take with you into the Briefcase. The Briefcase 
folder on your USB drive will have extra toolbar buttons to 
allow you to sync and update files . For specific instructions, 
see Windows Help. On your computer, click "Start," choose 
Help and Support, and search for "My Briefcase." 

BEVERLY MICHAELIS 

PLF P RACTICE M ANAGEMENT ADVISOR 

Help New Admittees 

Are you inte rested in helpin g new lawyers 

by answering quest ions about your p ra ctice 

area? If so, share your experience pract icing 

law by leadi ng a roundtable discussion with 

new admittees at the PLF 's Learning th e Ropes 

luncheon on Thu rsday, November 5, 2009. 

Call Tanya Hanson at 503 -639-7203 or e-mail 

tanyah@osbplf.org if you are intere sted . 

Web Sites From the 
2009 ABA TECHSHQW® 

Here are my favorite Web sites gleaned ,from TECH
SHOW® presenters this year: 

• Don ' t be limited by your e-mail server; send file attach
ments as large as lOOMB for free - www.yousendit.com. 

• Find a registered agent anywhere in the United States -
www.registeredagentinfo.com. 

• Go green! Highlight and remove extra pages from print 
jobs or print to PDF - www.printgreener.com or www. 
fineprint.com. 

• Learn more about the art of jury selection - www. 
astcweb.org. Includes a collection of short articles to help 
you improve your jury selection techniques. Updated bi
monthly, with archives back to 2005. 

• Legal abbreviations and dictionaries - www.legal
abbreviations.org, www.legal-dictionary.org, and www. 
law.cornell.edu/wex. 

• Macs in the law office - www.apple.com/business/ 
solutions!legal.html. Scroll down to find links to legal
specific Mac software, downloads, and more. 

• Make the most of Acrobat - http://blogs.adobe.com/ 
acrolaw. Includes Rick Borstein 's blog, plus over 90 articles 
and 30 videos on how to use Adobe Acrobat in the legal envi
ronment. Also see Planet PDF - www.planetpdf.com. 

• Meet with clients and share documents securely over the 
Web with www.GoToMeeting.com, www.webex.com, 
www.adobe.com/acrobatconnect, or www.dimdim. 
com. 

• Need to conduct research related to the federal govern
ment? Try www.google.com/unclesam, www.info.gov, 
www.fedstats.gov, or www.fedworld.gov. 

• Never go to the bank again. Scan checks and make secure, 
no-hassle, same-day bank deposits using www.DepositNow. 
com. Works with QuickBooks®. 

• Security and privacy booklets for wireless networks -
www.practicepro.ca/securitybooklet and electronic data 
- www.practicepro.ca/practice/EiectronicDataSecurity. 
asp. 

• Want to make the most out of your Smartphone? Find ap
plications for the Palm, BlackBerry, or Windows mobile on 
Handango - www.handango.com. 

BEVERLy MICHAELIS 

PLF PRACTICE M ANAGEMENT ADVISOR 
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Tips, Traps, and Resources 

State Court Filing Fee Changes: Effective July 1, 2009, 
some state court filing fees have changed. There is no sin
gle circuit court fee schedule. Before filing papers in state 
court, check the court's Web site (www.ojd.state.or.us/ 
courts/circuit/index.htm) or contact the court directly 
for correct fee amounts. 

In addition, HB 2278B will result in other new fees and 
fee changes that will take effect October 1, 2009.lnforma
tion on those forthcoming changes will be posted on the 
Oregon Judicial Department Web site at a later date. 

UTCR Changes: Chief Justice De Muniz approved 
changes to the Uniform Trial Court Rules that became 
effective August 1, 2009. You can find the amended 
UTCRs at www.ojd.state.or.us/programs/utcr/ 
documents/2009_UTCR.pdf. A summary of the changes 
begins on page 3. 

Note to family law practitioners: New UTCR 2.130 es
tablishes a procedure for segregating certain confidential 
personal information in family Jaw proceedings. UTCRs 
2.130.1, 2.130.2, and 2.130.3 create new Confidential In
formation Forms (CIF), which you can find in the UTCR 
Appendix at www.ojd.state.or.us/programs/utcr/ 
documents/2009 _ UTCR_Appendix_ of_Forms.pdf. 

The UTCR committee's next meeting is scheduled for 
October 16, 2009. The committee welcomes proposals for 
changes to the UTCRs. Submit proposals by September 1, 
2009, to utcr@ojd.state.or.us. 

FTC Delays Enforcement of Identity Theft Require
ments: In late April 2009, the Federal Trade Commission 
(FTC) informed the American Bar Association of its intent 
to extend identity theft prevention requirements to lawyers 
and Jaw firms. Under the "Red Flags Rule" of the Fair 
and Accurate Credit Transactions Act of 2003 (FACTA), 
"creditors" are required to "develop and implement writ
ten programs to identify, detect, and respond to the warn
ing signs of identity theft." Despite a federal circuit ruling 
holding that lawyers are not "creditors" under FACTA, the 
FTC has stated that it intends to enforce the rule within the 
legal profession, although it has now delayed enforcement 
until November 1, 2009. Read about the delay at http:// 
ftc.gov/opa/2009/07/redflag.shtm. The FTC's Red 
Flags Web site (www.ftc.gov/redflagsrule) contains 
FAQ discussing the rule's application to law firms. Read 
the ABA President's response at www.abanet.org. 

New Legal Listserv for Mac Users: If you use a Mac 
computer in your law practice or are interested in doing 

so, you may join the group at http://groups.yahoo.com/ 
group/Maclaw_ Oregon. 

Check Scammers Still Targeting Lawyers: Some Jaw 
firms are still falling prey to Internet check scams, as re
ported by the ABA at www.abajournal.com/news/ 
brad ley _ara nt_reportedly _scammed_ out_ of_more_ 
than_ 400k. To learn more about this topic and how to 
protect yourself from being scammed, read "Check Scams 
Target Lawyers," In Brief, November 2008 (www.osb
plf.org); "Lawyers Beware: Avoiding the Scams," OSB 
Bulletin, November 2008; "Trust Account Lessons," OSB 
Bulletin, July 2008; and "Waiting for 'Go' Dough: A Prim
er on Disbursing Client Funds," OSB Bulletin, June 2006 
(www.osbar.org). You can forward e-mails you suspect of 
being fraudulent spam to the FTC at spam@uce.gov. 

Extension of FDIC Insurance Limits: Deposits at 
FDIC-insured institutions are now insured up to at least 
$250,000 per depositor through December 31, 2013. On 
January 1, 2014, the standard insurance amount will re
turn to $100,000 per depositor for all account categories 
except for IRAs and certain other retirement accounts, 
which will remain at $250,000 per depositor. (This su
persedes the October 3, 2008, changes.) The extension an
nounced on May 20, 2009, does not apply to the Transaction 
Account Guarantees (TAG) Program. The unlimited cover
age under the TAG Program is in effect only for depositors 
at participating institutions through December 31, 2009. 

IOLTA accounts are covered by the TAG Program. An 
individual client's funds deposited in IOLTA are fully in
sured regardless of the amount through December 31, 2009. 
Thereafter, the insurance limits of $250,000 per depositor 
will apply unless further legislative action is taken. Sepa
rate or pooled interest-bearing accounts established for the 
benefit of clients who can earn net interest remain subject to 
the FDIC insurance limits. If you are holding more than the 
insured limit of $250,000 for any one client in such an ac
count, it may be necessary to allocate funds among multiple 
institutions to ensure that client funds are fully protected. 
For more information, go to www.fdic.gov/deposit/ 
deposits/changes.html. 

New "Call" System for Family Law and Probate Cases 
in Multnomah County: Effective July 6, 2009, family Jaw 
and probate attorneys and self-represented litigants with 
cases on the "Call" docket will be required to appear in per
son to report their readiness and expected time needs. Call/ 
Trial Assignment will start at 9 a.m., not 8:30a.m. Phone-in 
procedures the second business day before trial are being 
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. Tips, Traps, and Resources , 

eliminated. Calls from court staff the day before trial that 
report judicial assignment of the case are being eliminat
ed. Failure to appear for Call/Trial Assignment could cost 
a party the opportunity to participate in the hearing. One 
party can report for both sides only by agreement. The re
porting party must inform the other of the judicial assign
ment after Call/Trial Assignment. For more information, go 
to www.ojd.state.or.us/mui/FamilyCourt/index.htm. 

Mandatory E-Filing in King County: Effective July 1, 
2009, attorneys filing documents with King County Su
perior Court in Washington must file them electronical
ly (with a few noted exceptions). The Clerk's Office no 
longer accepts fax filings. For FAQ, e-filing demonstra
tions and tutorials, the new e-filing application, informa
tion about waivers, and more, go to www.kingcounty. 
gov/courts/Cierk/E-filing.aspx. You can contact the 
E-services help desk at 206-205-1600 or eservices@ 
kingcounty.gov. To subscribe to Clerk's Office Alerts, e
mail listserv@lists.kingcounty.gov and type "subscribe 
clerks-alert-mailing-list" in the body of your e-mail. 

Critical Security Update for Adobe Products: Adobe 
Systems recently issued critical security 11pdates for Adobe 
Reader, Adobe Acrobat, and related products. To download 
the updates and for more information, go to www.adobe. 
com/support/security. 

Laptop and PC Security: For 100 Tips, Tools, and Re
sources for Locking Down Your PC, courtesy of the 
e-Justice Blog, go to http://tinyurl.com/ox38mp. 

Free Resources for "Suddenly Solo" Lawyers: The July 
2009 issue of Law Practice Today, published by the ABA 
Law Practice Management Section, includes articles on 
marketing, technology, practice management, finances, and 
web resources for lawyers who are opening solo law prac
tices. This special issue is free to everyone (even non-ABA 
members), and includes The Digital Edge podcast, "How 
Good Lawyers Survive Bad Times." Go to www.abanet. 
org/lpm/lpt/archives/july09.shtml. 

New ABA Resource - Discounted Rate: The Second 
Edition of The Lawyers Guide to Practice Management 
Systems Software is now available, complete with a CD
ROM of the book's appendixes, sample checklists, ques
tionnaires, and a case management system implementation 
and training plan. Save 15% when you buy this title along 

with The 2009 Solo and Small Firm Legal Technology 
Guide: Critical Decisions Made Simple, by Sharon Nel
son and John Simek (speakers at the spring 2009 OSB/PLF 
CLE, "Practical Law Office Solutions ·for Sole and Small 
Firms"). The PLF also offers a 15% discount off the ABA 
non-member rate; use promotional code PAB8EOSB. To 
order, go to www.osbplf.org, click on ABA Products un-' 
der Loss Prevention, then click on the ABA Web Store link. 

Upcoming Teleconference on Practice Management 
Systems: On August 20, 2009, Lorman Education Ser
vices is offering a live 1.5-hour teleconference, "Minimize 
Risk with Legal Case, Matter and Practice Management 
Systems," covering all aspects of these systems, including 
leading software programs, SaaS (Software as a Service) 
platforms, and tips for successful implementation and in
tegration. Panelists include Andrew A. Adkins III, author 
of The Lawyers Guide to Practice Management Systems 
Software, referenced in the above tip. To register, go to 
www.lorman.com/teleconference/teleconference. 
php ?sku=385028&pc= 181 04. 

OSB Oregon Civil Litigation Manual Supplement Now 
Available: The 2009 Supplement includes various aspects 
of the Oregon eCourt Program, including e-filing, an up
dated list of Oregon attorney fee provisions, current pro
tocols for discovery of electronic evidence, and more than 
100 forms available on CD. Order by phone, fax, mail, or 
online. Call the OSB Service Desk at 503-431-6413 or go 
to www.osbar.org/legalpubs. 

New Online Training for Paralegals: Know, The Maga
zine for Paralegals, offers online classes for paralegal 
professionals on the topics of e-discovery, communica
tion (business writing and presentations), and time man
agement. CLE credit with the National Association of 
Legal Assistants (NALA) and the National Federation of 
Paralegal Associations (NFPA) is pending. Go to www. 
knowparalegal.com/Online-Training-Videos.html. 

Help Clients Avoid Foreclosure Scams: The Federal Re
serve is warning about an increasing number of foreclo
sure-related scams targeting consumers. The Federal Re
serve Board of Governors has released a list of tips and 
resources to help consumers avoid becoming victimized by 
foreclosure scams, locate a reputable housing counselor, 
and report suspicious activity (www.federalreserve.gov/ 
newsevents/press/other/2009030Sa.htm). 

Thanks to David I. Bean, Meyer & Jtf)lse LLP; Mark J. Holady; Paul Nickell, editor of the Oregon State Bar Bulletin; 
and Beverly Michaelis, Dee Crocker, and Sheila Blackford, PLF Practice Management Advisors, for their 

assistance with these tips, traps, and resources. 
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Insurance: In Vogelin v. American Fam. Mut. Ins. Co. (July 16, 2009), the Oreggn Supreme Court 
construed ORS 742.502 and 742 .504 and held that Oregon law permits insurers to calculate under
insured motorist (UIM) benefits by subtracting the tortfeasor's liability payment from the uninsured 
motorist (UM) liability limit of the insured's policy, instead of by subtracting that payment from the 
amount of the insured's total damages. {www.publications.ojd.state.or.us/S056655.htm) 

Bankruptcy: In the case of Bat/an v. Bledsoe (In re Bledsoe )(June 25, 2009), Trustee tried to avoid 
a transfer made pursuant to an Oregon state court judgment dissolving the marriage of the debtor, 
based on either §544(b)(l) or §548(a)(1)(B) of the Bankruptcy Code. The Ninth Circuit Court of 
Appeals held that, under Oregon law, a party who challenges a judgment must allege and prove "ex
trinsic fraud"- including claims under the Uniform Fraudulent Transfer Act - which Trustee did not 
do. The Ninth Circuit also held that a dissolution judgment that follows from a regularly conducted, 
contested divorce proceeding conclusively establishes "reasonably equivalent value" in the absence 
of actual fraud. Both of Trustee 's arguments failed, and the district court's rulings were confirmed. 
{www.ca9.uscourts.gov/datastore/opinions/2009/06/25/07-35567.pdf) 

Securities: In Warfield v. Bestgen (June 24, 2009), the Ninth Circuit Court of Appeals held that the 
charitable gift annuities sold in this case met the three-part Howey test to qualify as " investment 
contracts" subject to regulation under the Securities Act of 1933 and the Securities Exchange Act of 
1934. (www.ca9.uscourts.gov /datastore/opinions/2009/06/24/07 -15586.pdf) 

Consumer Protection: In Barrer v. Chase Bank USA (May 19, 2009), the Ninth Circuit Court of 
Appeals held that although Chase made appropriate disclosure of the annual percentage rate with a 
change-in-terms provision, Chase did not, as a matter of law, meet the "clear and conspicuous" stan
dard under Regulation Z of the Truth in Lending Act, because the provision was buried five pages 
deep in fine print. (www.ca9.uscourts.gov/datastore/opinions/2009/05/18/07-35414.pdf) 

Statutory Interpretation: In State v. Gaines, 346 Or. 160 (April 30, 2009), the Oregon Supreme 
Court held that "contrary to this court's pronouncement in PGE, we no longer will require an 
ambiguity in the text of a statute as a necessary predicate to the second step - consideration of 
pertinent legislative history that a party may proffer. Instead, a party is free to proffer legislative 
history to the court, and the court will consult it after examining text and context, even if the court 
does not perceive an ambiguity in the statute's text, where that legislative history appears useful 
to the court's analysis." 
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